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3 Richard Milhous Nixon (January 9, 1913 — April 22, 1994) was an American politician who served as
the 371 President of the United States from 1969 until 1974, when he became the only U.S. president to
resign from office.

35 leonard Garment, (May 11, 1924 — July 13, 2013) was an American attorney, public servant, and arts advocate.
He served U.S. presidents Richard Nixon and Gerald Ford in the White House in various positions from 1969 to
1976

36 Stephen Gillers, GUNS, FRUITS, DRUGS, AND DOCUMENTS: A CRIMINAL DEFENSE LAWYER'S RESPONSIBILITY FOR
REAL EVIDENCE, 63 Stanford Law Review 813, 2010-2011, 2

37 Stephen Gillers (born 1943) is a professor at the New York University School of Law. He is often cited as an expert
in legal ethics. After graduating from Brooklyn College he received his J.D. in 1968 from the New York University
School of Law
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39 Interview with Leonard Garment in N.Y.C., N.Y. (May 20, 2009). Garment believes that Nixon had no interest in
destroying the tapes because they were "historically unique presidential memoirs" and "financially priceless."
GARMENT, supra note 1, at 281. So it would not have mattered to Nixon whether he could legally do so. Garment
also came to conclude, along with the "Watergate revisionists," that, legal or not, if Nixon had destroyed the tapes,
he would have survived politically. Id. at 280-81. Nixon later remembered it differently. In 1984, he told CBS in a
televised interview that one reason for his failure to destroy the tapes was bad advice "from well-intentioned
lawyers who had sort of the cockeyed notion that | would be destroying evidence." John Herbers, Nixon, in TV Talk,
Shuns Watergate Apology, N.Y. TIMEs, Apr. 6, 1984, at A17. ¢»9mbst@ 35(30960L dealis 69800, bogbeabls s6
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0 A separate issue in Fisher was whether and when the Fifth Amendment protects the contents of particular
documents in a person's possession. In Fisher,the documents were workpapers prepared by an accountant and the
Court was unanimous that they were not protected. See id. at 396-401. But what ifthe item is the client's personal
diary? The Supreme Court has not directly addressed this question. Boyd v. UnitedStates, 116 U.S. 616, 634-35
(1886), held "that a compulsory production of the private books and papers of the owner of goods sought to be
forfeited ... is compelling him to be a witness against himself, within the meaning of the Fifth Amendment to the
Constitution." But Fisher began to chip away at Boyd. And lower courts take the view that Boyd is dead. See, e.g., In
re Grand Jury Subpoena, 1 F.3d 87, 93 (2d Cir. 1993). Whether it is dead or alive is irrelevant to my argument.
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%6 John Paul Stevens (born April 20, 1920) is a retired associate justice of the Supreme Court of United States,
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61 The Fifth Amendment provides that no person “shall be compelled in any criminal case to be a witness

against himself.” The Supreme Court has, since 1976, applied the so-called “act-of-production doctrine.”
Under this doctrine, a person can invoke his Fifth Amendment rights against the production of documents

only where the very act of producing the documents is incriminating in itself. 533-b 306L&o@w ool d9-5
9P S 5RIbL, MMT 563 50530055 Fmgzoery, M50dg 3O0T0bsErE Fgdmbgzgzodo Megol magol
fobssmdgy dobgl B3gbgds®. 588-U Momanglids Lobvdo®mermad 1976 fierol 899y doowm ,,Mm3w9996E0L
Po®Imp 960l mgEH®0bs“, G®mdwwol dobggomss, 30ML G929dw0s gYMEbm 3g-5 GLFMOYIL s 56
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82 Stephen Gillers, GUNS, FRUITS, DRUGS, AND DOCUMENTS: A CRIMINAL DEFENSE LAWYER'S RESPONSIBILITY FOR
REAL EVIDENCE, 63 Stanford Law Review 813, 2010-2011, 17

63 State Ex Rel. Sowers v. Olwell, 64 Wn.2d 828 (1964), 394 P.2d 681, THE STATE OF WASHINGTON, on the
Relation of Leo M. SOWERS, Respondent, v. DAVID H. OLWELL, Appellant, No. 37212, www.supreme.justia.com
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Supreme Court for twenty years from 1982 to 2002. He served as Chief Justice from 1992 to 1997.
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%! Frank Minis Johnson Jr. (October 30, 1918 — July 23, 1999) was a United States Federal Judge,
serving 1955 to 1999 at the District and Appeals Court levels.
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% Arthur Andersen, 544 U.S. at 706 The Court wrote: The parties vigorously disputed how the jury would be
instructed on "corruptly." The District Court based its instruction on the definition of that term found in the Fifth
Circuit Pattern Jury Instruction for [18 U.S.C.] § 1503. This pattern instruction defined "corruptly" as "'knowingly
and dishonestly, with the specific intent to subvert or undermine the integrity' of a proceeding. The Government,
however, insisted on excluding "dishonestly" and adding the term "impede" to the phrase "subvert or undermine."
The ... jury was told to convict if it found petitioner intended to "subvert, undermine, or impede" governmental
factfinding by suggesting to its employees that they enforce the document retention policy. These changes were
significant. No longer was any type of"dishonest[y]" necessary to a finding of guilt, and it was enough for petitioner
to have simply "impede[d]" the Government's factfinding ability.... The dictionary defines "impede" as "to interfere
with or get in the way of the progress of' or "hold up" or "detract from." By definition, anyone who innocently
persuades another to withhold information from the Government "get[s] in the way of the progress of" the
Government.

9 Stephen Gillers, GUNS, FRUITS, DRUGS, AND DOCUMENTS: A CRIMINAL DEFENSE LAWYER'S RESPONSIBILITY FOR
REAL EVIDENCE, 63 Stanford Law Review 813, 2010-2011, 20

% Section 215.35 provides the following definitions: 1. "Physical evidence" means any article, object, document,
record or other thing of physical substance which is or is about to be produced or used as evidence in an official
proceeding. 2. "Official proceeding" means any action or proceeding conducted by or before a legally constituted
judicial, legislative, administrative or other governmental agency or official, in which evidence may properly be
received. @©98:9¢7985 5@039bU: 1. ,,60300096G0 J530598:9¢7985  , Fr03538 696068096 bhoBosl, m8ogdAb,
©3299963b, BsbsPgel 56 bbgs bogol, Geadgemog stol 56 056985 J330698:9¢7980b bsboor 3sdmygbadrc»o



OMEYLSE 306U Bbgs 4o6BMBZs 96 3Jmbs, 5M©s IBHI0EIOIgdOL Toegobs. SBYMO
09000bg09395, MOMOLSE 30600, 3MmEOoEooL  odmPgbolol”  gowogwrs3dsgl  baM3mE03men
LodMogdsl 96 GMmEILsg 8993900908  FobJobols  LoogEGHMIMBOWIM  535M00L  SAOWOH
d0dse30l 8990092 339020l RMZ0L J0BB0™.?7 530 YGdYE0s, M 30MHOLMZOL dESEOL
00496905909 M9 gdol Fbomg ofdmbgl, M™A 93303900l gobsyMgds b
15O HoMmBMgdolm30L bgwols Ggdes AobBEMD 4obbmM309w©s, Mrob Hobsswdwgy
0900bg935d0, 508mBbgds, MmI bgdoldogMo Jdggds, MMIgEog Msodg Lsboo bgwls
399990l LMW [oMmBMYdSL, F9godegds IbsTsMs© FgRsLEL. gl 30 OBsEHYOOMNO
{bgbo s 330600 046905 oE30L FbsMYLMZ0U.

3.4.2. xmb omb bsgdr®

X6 Ml s Job 303356050 3GHVEO gEIOMPIM B FoMNINMJO50 S boggos Abox IS
30093000 358M0mbMmgs 7 LoGgwgnmbm Bsbsfig®mo. 01M0oeo goMds” 1630s306039ws©
X6 ©mb @ dob 3m335605Lo3 0(393s, To®sd T9dgy 356 Tgfiyzods 3mB3sbools
9mdbobmEgds. sdob 9999y do3MMdsd dmlmbmzs 00O BoGMTSL  [Loddglosb
©535380690e0] Bsbsfigmgdol Homdmanbs s ©sdmfjdgds. 0m@moomerds goMdsd oMo
0935 8mbM3bol ©530594MBOGdSBY S B0MOMS XMb MLMZ0L 583 3MBLEHOG 0L 09-
5 99LHmm 9000 3060 g3 MBEgdsDY, 5030 359¢-30096EGH0L 3010300gA05Ls s bsfomdmgdo
360 EHoL ©md@GHm0bsBy. yzgus dsmysbo momymao 0dbs.!%

Lo0bEIMGBM 0Lss, MM LobOTsOMOWMI 39ME 30 J0sb0dbs, 3MBIMYGHWMWOE G5 2539000
3M5LH MM 01)MH0EOds B0MTSA, HMEIYLSE F00PM @S gobffagas BsbsfgMgdo s gowolizs
obobo 8m36MMdIL Mfiggdol o69dg. dcmEoml S dMEIML, M) MENZILO F5EOYOIIO 0YM,
395935 by ,d0L0  F8EAMIMIOM”, 03039 O bs 49939m9d0bs  0MMOOVIE
30035605l Bo@gugnmbem 58mbsfgmgdBg3? Tgboderms, 0vIMH0EOvds 3m3356058 MobMd
90530Md3L  LOEIWIRMbM  BBPIMGOMb  ©o39300Mgd0m,  Mvms  dogom  wfiygds
3999963900l {om3m©aqboll Mmomdsbg s 8999y o9LsB03Md0Bs ob. vy Sbgs, 39O
53505653593 BoMAsL 0dobmzol, MM dsb odmsbobs ob IF30EI0IEgds, BHMIgEms
298mPBgbsE 5L o6 IMgmbMm3zgdMs. 1

59 bodd9gqoolL  sbowobo 230B39690L, MM 583-d0 5©3MIOAL 96 5d3L MBEGDS, 15009
Lo3md3zom 96 30HBgBom HsMHIMBML b3y 3oM0 Fglisdewrm 833039099 gdol Lobgedfogm

Q03056 UsOst0r5¢rfstr00298500. 2. ,,000305¢709(50 bsds®0s¢nfs®3m98s °, 39ecrolbbdmdl 356060l
Jo96 sz 7000 50bOLBBSEOI0, Lsbsds®orerm, bs356068098¢nm 56 bbzs bsbgardfom mémgsbeals
Jog6 35bbm&09¢m989¢7 6980b30g6 J09@985b, Hmderol Gmbsg Jgbsdemgdacmos G5 30698-9¢980b
396mb09M50 Fom9Bs.

97 Stephen Gillers, GUNS, FRUITS, DRUGS, AND DOCUMENTS: A CRIMINAL DEFENSE LAWYER'S RESPONSIBILITY FOR
REAL EVIDENCE, 63 Stanford Law Review 813, 2010-2011, 22

98959 F.2d 1158 (2d Cir. 1992), www.supreme.justia.com

% Paul, Weiss, Rifkind, Wharton & Garrison LLP is an international law firm headquartered on Sixth Avenue in New
York City. The firm has corporate, personal representation, entertainment law, and litigation practices.
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103 Joshua L. Dratel is a practicing attorney in New York City. He is President-Elect of the New York State Association
of Criminal Defense Lawyers, and former Chair of its Amicus Curiae Committee.
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107 The Latin King street gang was formed in Humboldt Park in Chicago in the early 1950s. January 26,
Mollie Halpern: “The highest-ranking leader, or corona, of the Latin Kings street gang is behind bars. 51-
year-old Augustin Zambrano was the leader of the gang—which has 10,000 members in Chicago alone”,
www.fbi.gov
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112 The Classified Information Procedures Act or (CIPA, enacted October 15, 1980 through S. 1482), is
codified as the third appendix to Title 18 of the U.S. Code, the title concerning crimes and criminal
procedures
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Lawyer Has No Duty to Take Possession of or Retain an Item to Prevent Its Destruction or Alteration, to Preserve
Stolen Property,or to Protect the Public, but if a Lawyer Is Permitted or Encouraged to Do So, She Cannot Then Be
Required to Give the Item to the Authorities if Doing So Harms Her Client. C. A Lawyer May Take Possession of an
Iltem Temporarily when She Has a Legitimate Need to Test or Inspectlt in Order to Effectively Represent Her
Client,but Must Then Return It to the Source if Possible Unless Return Is Excused for a Reason Describedin Part
IVD. D. A Lawyer May Take Possession of and Retain an Item Indefinitely: (1) In Order to Avoid Danger to Others;
(2) When the Item Is the Lawful Property of Another and Immediate Return to the Ownerls Not Possible Without
Incriminating the Client; (3) If the Item Has Exculpatory Value; and(4) When Return Is Impossible. E. When a
Lawyerls Permitted Temporarily or Indefinitely to Take Possession of Real Evidence or to Deliver the Item
Anonymously, the State's Interests Can Be Protected Through a "New Investigative Procedure"and a Registry
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